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This case centers upon one aspect of the sweeping national
changes in the manner by which governnent assists the needy.
Specifically, the Court nust review a State of Rhode Island
statute which inposes a durational residency requirenent for
recei pt of full cash assistance benefits.

The matter is before the Court on the notion of plaintiffs
for a prelimnary injunction to prevent defendant Christine
Ferguson, Director of the Rhode Island Departnent of Human
Services ("defendant"), fromenforcing the durational residency
requirement found in R 1. Gen. Laws § 40-5.1-8(e).' For the

reasons that follow, the notion is granted and a prelimnary

'Def endant is responsible for, inter alia, the enforcenent
of 8 40-5.1-8(e). She is sued in her official capacity.



injunction will be issued.
l. Backgr ound

In 1996, Congress fundanmentally changed the nature of the
American wel fare systemby repealing the Aid to Famlies with
Dependent Children ("AFDC') program and replacing it with the
Personal Responsibility and Work Cpportunity Reconciliation Act
of 1996 ("PRWORA"), codified at 42 U . S.C. 88 601, et seq.. 1In
doi ng so, Congress ained to increase the flexibility of the
states to experinent with their welfare systens, with the
ultimate goal of encouraging recipients to find work and end
dependence on welfare. See 42 U.S.C. §8 601. This new
flexibility, however, remains subject to certain federa
limtations, including the requirenent that states encourage
wel fare recipients to work. See, e.qg., 42 U.S.C. § 607.

I n addition, PRWORA expressly authorizes states to limt
wel fare benefits to new residents to the anmobunt that such persons
received in their prior state of residence. 42 U S.C. 8§ 604(c)
st at es:

A state operating a program funded under this
part may apply to a famly +the rules
(including benefit anounts) of the program
funded under this part of another State if the
famly has noved to the State from the other
State and has resided in the State for |ess
t han 12 nont hs.

Fol | owi ng enact nent of PRWORA, the Rhode Island General
Assenbly passed the Rhode Island Fam |y | ndependence Assi stance
Act, RI. Gen. Laws 88 40-5.1-1, et. seq.. Effective as of My

1, 1997, this statute provides in relevant part:



Not wi t hstandi ng any other provision of this

chapter, the anount of cash to which a famly

is entitled under the chapter shall be reduced

by thirty percent (30% wuntil the famly has

been a resident of the state for twelve (12)

consecutive nont hs; provi ded, however, that no

menber of the famly who has been resident of

the state for twelve (12) consecutive nonths

or longer shall have his or her benefit

reduced under this subsection.
R 1. Gen. Laws 8§ 40-5.1-8(e).

On August 21, 1997, plaintiffs, bona fide Rhode Island

resi dents whose benefits were reduced by thirty percent pursuant
to this durational residency requirenment, filed a Cass Action
Conpl aint for Declaratory and Injunctive Relief.? Proceeding
under 42 U.S.C. 8§ 1983, they argue that the durational residency
requi renent violates: (1) their right to travel under the United
States Constitution; (2) the Equal Protection C ause of the
Fourteenth Amendnment to the Constitution; (3) the Privil eges and
| Mmunities Cause of Article IV, 8 2, "as secured by" the
Fourteenth Amendnment to the Constitution; and (4) PRWORA. They
seek a prelimnary injunction and ultinmately a permanent

injunction to bar defendant fromenforcing 8 40-5.1-8(e); a

Plaintiffs applied for provisional class certification
pursuant to Fed. R Civ. P. 23(b)(1) and/or (2), proposing that
the class be defined as foll ows:

Al pr esent and future applicants and
reci pients of assistance under the provisions
of the "Rhode Island Famly |ndependence
Assi stance Act" and the "Public Assistance

Act" who have applied or wll apply for
assistance on or after May 1, 1997, and who
have been or wll be denied full |evel of

benefits because they have not resided in the
State of Rhode Island for twelve consecutive
nmont hs i nredi at el y precedi ng their application
for assistance.



decl aration that said provision is unconstitutional; an order
that the action be nmaintained as a class action with notice to
t he class nmenbers; and costs and fees under 42 U . S.C. § 1988.

Plaintiffs originally sought a Tenporary Restraining O der
on the same grounds, but on August 26, 1997, this Court denied
that request. On Septenber 10-11, 1997, this Court held a
hearing on plaintiffs' request for a prelimnary injunction. The
wi tnesses were: (1) plaintiff Monica Wstenfelder; (2) Nancy
Gewirtz, Ph.D., a professor of social work at Rhode Isl and
Col | ege; (3) Susan Bodi ngton, Assistant Director for Housing
Policy at the Rhode Island Housing Mortgage Finance Corporation;
(4) Jane Hayward, Associate Director in the D vision of
Managenment Services at the Rhode |Island Departnent of Human
Services; and (5) State Representative Antonio J. Pires, Chairnman
of the House Finance Committee. Exhibits were also introduced
into evidence.

Fol l owi ng the taking of that evidence, the Court took the
mat t er under advi senment and post-heari ng nenoranda were fil ed.
The Court has considered all the evidence presented and the
argunents of the parties (orally and in witing), and now the
matter is in order for decision.

Il. Standard for Decision

A party seeking a prelimnary injunction nust denonstrate
that: (1) the nmovant enjoys a |ikelihood of success on the
merits; (2) there exists the potential for irreparable harmto

the novant if the injunction is denied; (3) the injunction would



not inpose a hardship on the nonnovant outwei ghing that to the
nmovant in the absence of an injunction; and (4) the injunction

will not adversely affect the public interest. Ross-Sinons of

Warwi ck, Inc. v. Baccarat, Inc., 102 F. 3d 12, 15 (1st Cr. 1996);

Kl eczek v. Rhode Island Interscholastic League, Inc., 768 F. Supp.

951, 953 (D.R 1. 1991).
I1'l. Discussion
A Li kel i hood of success
"Li kel i hood of success is the main bearing wall of the four-

factor framework." Ross-Sinons, 102 F.3d at 16. The npbvant need

not prove its clains at this early stage in the proceedi ngs, but
rat her need only denonstrate that it is likely to succeed when
the case is ripe for final decision. Kl eczek, 768 F. Supp. at
953.

In this case, determning the |ikelihood of success requires
the Court to undertake a careful consideration of plaintiffs
constitutional clainms. They argue that Rhode Island s durational
residency requirenment acts as a "penalty” on the constitutional
right to travel, triggering strict scrutiny under Shapiro v.
Thonpson, 394 U.S. 618 (1969), and its progeny. Plaintiffs
contend that the requirenent is not narrowWy tailored to serve a
conpelling state interest, and thus cannot survive strict
scrutiny. They further submt that the requirenent violates the

Equal Protection C ause of the Fourteenth Amendnent, because it



is not rationally related to a legitimate state purpose.?®

Def endant, neanwhile, responds that a nmere thirty percent
reduction in cash benefits, taken together with the unrestricted
provi sion to newconers of non-cash wel fare benefits, does not
rise to the level of a "penalty" upon the exercise of the right
to travel. Thus, she argues, strict scrutiny is unwarranted.
The purpose of the requirenent, says defendant, is to encourage
wel fare recipients to find work and achi eve sel f-sufficiency, and
the statute is rationally related to that objective.

Plaintiffs' claimis properly analyzed under the Equal
Protection Clause. The fundanental mandate of the Equal
Protection Clause is that simlarly situated persons should be

treated alike. Plyler v. Doe, 457 U. S. 202, 216 (1982)(quoting

F.S. Royster Guano Co. v. Virginia, 253 U S. 412, 415 (1920)).

Wthin this basic precept, legislatures nmust be free to do their
wor k, which at tinmes requires drawi ng distinctions between
i ndividuals. As the Suprene Court has st at ed:

A legislature nust have substantial |atitude
to establish classifications that roughly
approximate the nature of the problem
per cei ved, that accompbdat e conpeti ng concerns
both public and private, and that account for
l[imtations on the practical ability of the
State to renedy every ill. In applying the
Equal Protection Cl ause to nost fornms of state

%For the sake of clarity, the Court notes that plaintiffs
have no constitutional right to receive welfare benefits. Lavine
v. Mlne, 424 U S. 577, 584 n.9 (1976)(citing Dandridge v.
Wlliams, 397 U.S. 471 (1970)); see also 42 U.S.C. § 601(b).

Rat her, the issue is whether Rhode Island, having chosen to
provi de such benefits, may constitutionally differentiate anong
bona fide residents in the formof the instant durational

resi dency requirenent.




action, we thus seek only the assurance that
the classification at issue bears sone fair
relationship to a legitimate public purpose.

Id. Thus, the role of the courts in reviewing |egislation

all eged to violate equal protection is generally a deferential

one; courts do not second-guess the wi sdomor efficiency of state

action, but nerely seek to insure its rationality. [d.; see also

Dandridge v. Wllianms, 397 U S. 471, 485-86 (1970).

However, two varieties of statutory classifications are
"presunptively invidious" and require additional judicial
scrutiny: (1) those which distinguish anong individuals based on
a "suspect” classification; and (2) those which distinguish anmong
i ndividual s in a manner that inpinges upon a fundanental right.
Plyler, 457 U S. at 216-17. "Wth respect to such
classifications, it is appropriate to enforce the mandate of
equal protection by requiring the State to denonstrate that its
cl assification has been precisely tailored to serve a conpelling
governmental interest.” [|d. at 217.

The determ nation of which standard of review applies is an
i mportant threshold issue. Thus, the Court nust begin by
deci di ng whether to apply strict scrutiny to the present

statute.*

‘I'n both Hooper v. Bernalillo County Assessor, 472 U.S. 612
(1985), and Zobel v. Wllians, 457 U. S. 55 (1982), the Suprene
Court considered state statutes that created fixed, permanent
cl assifications based upon date of residency. |In both cases,
Chi ef Justice Burger delivered the Court's opinion holding that
because the statutes failed even to pass the |lax rational basis
test, it was unnecessary to deci de whether strict scrutiny
applied. Hooper, 472 U.S. at 618; Zobel, 457 U. S. at 60-61
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Rhode Island' s durational residency requirenment does not
i nvol ve a suspect class. However, it does involve the
fundamental right to travel® the question, then, is whether that

i nvol venent rises to a level requiring strict scrutiny.?®

Chi ef Justice Burger reiterated this approach in a concurring
opinion in Attorney CGeneral of New York v. Soto-Lopez, 476 U.S.
898, 912-16 (1986). Justice Brennan, witing for a four-vote
plurality in that case, specifically took Chief Justice Burger to
task for failing to articulate the proper standard of review from
the outset. 1d. at 906 n.6. However, Chief Justice Burger's
approach remains the last to cormand a majority in a "right-to-
travel " case.

This Court concurs with Chief Justice Burger's approach,
but, as a result of the unclear status of "right-to-travel"”
jurisprudence, shall decide the proper standard of review from
t he outset.

*Whil e the precise constitutional source of the right to
travel has never been identified, the Suprene Court has nade
cl ear beyond doubt that the right exists and includes the right
to mgrate fromone state to another. See, e.q., Soto-lLopez, 476
U S. at 902-03 (noting that right has been inferred from federal
structure of Governnent, and found variously in Article IV
Privileges & Imunities C ause, Commerce Cl ause, and Fourteenth
Amendnent Privileges & Immunities C ause; but that "whatever its
origin, the right to mgrate is firmy established and has been
repeatedly recogni zed by our cases.")

®The "right-to-travel" jurisprudence i s somewhat nuddl ed,
with the Suprene Court failing to mandate one approach to
problens in this area. See, e.q., Mildonado v. Houstoun, --
F.RD --, 1997 W 634368, *9 (E.D. Pa. 1997); Todd Zubler, The
Right to Mgrate and Welfare Reform Tine for Shapiro v. Thonpson
to Take a H ke, 31 Val. U L. Rev. 893, 926 (1997). One area of
confusion is whether the right to travel is analytically distinct
fromequal protection. 1d. The Suprenme Court has stated,
however, that "[i]n reality, right to travel analysis refers to
little nore than a particular application of equal protection
analysis. R ght to travel cases have exam ned, in equal
protection terns, state distinctions between newconers and | onger
termresidents.” Zobel v. Wllianms, 457 U S. at 61; see also
Sot o- Lopez, 476 U.S. at 904 n.4 ("O course, regardless of the
| abel we place on our analysis -- right to mgrate or equal
protection -- once we find a burden on the right to mgrate the
standard of reviewis the sanme.").

This Court concludes that the right to travel should be not
be anal yzed separately from equal protection, but rather should

8



Whet her strict scrutiny is appropriate turns on whether the
durational residency requirenment "penalizes" the exercise of the
fundamental right to travel and to mgrate fromone state to

another.’” See Shapiro, 394 U S. at 634. Precisely what

constitutes a "penalty” is uncertain. |In Shapiro, the Court
found that denial of welfare benefits to newconers for one year
"penal i zed" their exercise of the right to mgrate by denying
them on the sole basis of their status as newconers, the "very

means to subsist -- food, shelter and other necessities of life".

be anal yzed under the "fundanental right" prong of the equal
protection doctrine. See Fayerweather v. Narragansett Hous.
Auth., 848 F. Supp. 19, 22 (D.R 1. 1994).

‘I'n Soto-Lopez, a four-vote plurality led by Justice Brennan
announced that "[a] state law inplicates the right to travel when

it actually deters such travel . . . when inpeding travel is its
primary objective . . . or when it uses any classification which
serves to penalize the exercise of that right." 476 U S. at 903

(internal citations and quotation omtted). However, this test
has never been applied by a majority of the Suprene Court, and
its precedential value is unclear.

In any event, even assum ng arguendo that this test should
be applied, only the third elenent, i.e., the "penalty" question,
is at issue in this case. Plaintiffs do not appear to contend
that the durational residency requirenent actually deters travel;
i ndeed, the benefits that newconers receive, although reduced by
thirty percent, may still be greater than what they received in
their state of origin.

In addition, while plaintiffs present persuasive evidence
t hat one purpose of the requirenent is to deter mgration of
i ndigents to Rhode Island, this cannot be deened the statute's
primary objective in light of the clearly stated | egislative
intent. See R 1. Gen. Laws. 8 40-5.1-2. The legislature has
gone to great lengths to declare that the purpose of the statute
is to encourage work and sel f-sufficiency anmong wel fare
reci pients, and while the Court may | ook beyond this stated
intent, it may not totally disregard it. See Ml donado, 1997 W
634368 at *14-15; Warrick v. Snider, No. 94-1634 at 8-10 (WD
Pa. Dec. 9, 1997).

Thus, the focus remains on whet her the durational residency
requi renent "penalizes" the exercise of the right to travel.




394 U.S. at 627.
The Suprene Court has al so found that states have
"penalized" the right to travel where they have inposed a one-

year residency requirenent for voting rights, Dunn v. Bl unstein,

405 U. S. 330 (1972); inposed a one-year residency requirenent for

free non-energency nedical care for indigents, Menorial Hospita

v. Maricopa County, 415 U.S. 250 (1974); and given extra points

on the state civil-service examto resident veterans who had been
state residents on the date they entered mlitary service,

Attorney General of New York v. Soto-Lopez, 476 U.S. 898 (1986)

(Brennan, J., for 4-vote plurality).

By contrast, the Court has found that one-year durational
resi dency requirenments have not "penalized" the right to travel
where inposed as a precondition to lower tuition at state

universities, Mandis v. Kline, 412 U S. 441, 452-53 (1973); or

as a precondition to the ability to file for divorce in the state

courts, Sosna v. lowa, 419 U S. 393 (1975). |In addition, the

Court has established that bona fide residency requirenents,

wherein individuals nust live within a given political entity in
order to enjoy a public benefit, but need not live there for any
particul ar amount of tinme, do not raise constitutional concerns.

Menorial Hospital, 415 U S. at 255 (citing Dunn, 405 U S. at 342

n.13; Shapiro, 394 U S. at 636); see also Fayerweat her v.

Narragansett Hous. Auth., 848 F. Supp. 19, 22-23 (D.RI.

1994) (di sti ngui shing bona fide residency requirenments from

durational residency requirenents).
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Several |ower courts have recently exam ned the "penalty”
issue with respect to statutes which deny newconers full welfare
benefits, but which differ in some way fromthe statutes at issue

in Shapiro. See Warrick v. Snider, No. 94-1634 (WD. Pa. Dec. 9,

1997); Mal donado v. Houstoun, -- F.RD. --, 1997 W. 634368 (E. D

Pa. 1997); Roe v. Anderson, 966 F. Supp. 977 (E.D. Cal. 1997),

aff'd 134 F. 3d 1400 (9th Cir. 1998); G een v. Anderson, 811 F

Supp. 516 (E.D. Cal. 1993), aff'd 26 F.3d 95 (9th GCr
1994) (mem ), vacated as noot, 513 U. S. 557 (1995); Mtchell v.

Steffen, 504 NNW2d 198 (M nn. 1993), cert. denied 510 U. S. 1081

(1994); Davis v. Doth, No. 62-C6-97-010231 (Mnn. Dist. C.

1997); Brown v. Wng, 649 N Y.S. 2d 988 (N.Y. Sup. Ct. 1996),

aff'd 663 N. Y. S. 2d 1025 (App. Div. 1997)(rmem); Aum ck v. Bane,

612 N. Y.S. 2d 766 (N. Y. Sup. C. 1994); Jones v. M Iwaukee County,

485 N.W2d 21 (Ws. 1992); cf. Strong v. Collatos, 593 F.2d 420

(1st Cir. 1979) (hol di ng Massachusetts' durational residency
requi renent for receipt of veterans' welfare benefits
unconstitutional).

The M nnesota Suprene Court, in Mtchell v. Steffen,

reviewed a statute which did not totally deny newconers wel fare
benefits, but limted themfor six nonths to sixty percent of the
wel fare benefits given to longtinme residents, or to the anount

t he newconers received in their prior state, or to Mnnesota's
full anmount if the anmount received in the prior state exceeded

M nnesota's full anmount. See 504 N.W2d at 199. The Court found

that the proper node of inquiry was to conpare newconers to

11



| ongtime residents, and stated: [p]lenalize,' as used in this
context, does not mean . . . to sanction or punish, but rather to
suf fer di sadvantage, |oss or hardship.” [d. at 202. Thus, while
M nnesota did not entirely deny benefits to newconers, or even
offer themless than what was available in their prior state, the
statute did treat newconers |ess desirably than |ongtine
residents with respect to "paynents for the basic necessities of
life". 1d. It thus "penalized" the exercise of the right to
travel. |1d. at 202-03.

O her courts have enpl oyed the same reasoning to find

"penalties” in a California statute limting newconers for twelve

months to benefit levels in their prior states, Roe v. Anderson,

966 F. Supp. 977; a post-Mtchell Mnnesota statute limting or
denyi ng various benefits to newconers for twelve nonths, Davis v.
Dot h, No. 62-C6-97-010231 (Mnn. Dist. C. 1997); and a New York
statute limting newconers for six nonths to benefit levels in

their prior states, Brown v. Wng, 649 N Y.S. 2d 988.

Sonme courts have taken other paths to the same result. See

Warrick, No. 94-1634 (WD. Pa. Dec. 9, 1997); Aumick v. Bane, 612

N.Y.S. 2d at 772. In Warrick, supra, the Court found that a

Pennsyl vani a statute inposing a sixty-day waiting period for
newconers for cash benefits under the state's CGeneral Assistance
Program was a "penalty" even though the statute provided

newconers with, inter alia, mnedical benefits and food stanps.

The Court closely exam ned the benefits provided, and concl uded

that wi thout the cash benefits deni ed under the durational

12



residency requirenent, the plaintiffs "run the very real risk of
bei ng honel ess and wi thout sufficient food or other basic
necessities.” |1d. at 19.

In Aum ck, the Court found a "penalty” in a New York statute
that limted newconers for six nonths to the greater of eighty
percent of the otherwi se available relief, or the benefit |evel
in their prior states, because the actual purpose was to
"penalize the exercise of the right to travel by creating a class
of short-termresidents, who would receive | ower benefits than
all others who also have net the sane eligibility requirenents

." 612 N.Y.S.2d at 772.°

Not all courts, however, have found that durational
residency requirenents for full welfare benefits "penalize" the
right to travel. In Ml donado, the Court reviewed a Pennsyl vani a
durational residency requirenment limting new residents for
twel ve nonths to the | esser of the anpbunt of cash assi stance
received in their prior state or the full Pennsylvania benefit.?
See 1997 W. 634368 at *16. The Court focused on the fact that,
while the statute deni ed newconers the full cash welfare benefit,

it did provide themw th sone cash, as well as nedical benefits,

8The statute at issue in Aumick was essentially the same as
the one |ater considered in Brown v. Wng, 649 N Y.S.2d 988. The
statute in Aumi ck expired by its own terns shortly after the
Aum ck decision was issued. Brown, 649 N Y.S. 2d at 990. The
sane terns were |ater made permanent, with the exception of the
eighty percent limtation; hence the reconsideration in Brown.

°The durational residency requirement found to be a penalty
in Warrick v. Snider, supra, was separate fromthat considered in
Mal donado.
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food stanps, clothing for job interviews, and job training and
transportation. The Court found that, unlike in Shapiro,
newconers to Pennsylvania were "provided the neans of obtaining
what is necessary for their basic sustenance and health . . . ."
Id. In addition, the Court noted that "the | ower benefits
provi ded do not nake new residents any worse off because the new
residents receive exactly what they were receiving or woul d have
received in their state of prior residence.” 1d. Thus, there
was no "penalty". 1d.

The W sconsin Suprene Court al so enployed a conparison with
Shapiro in finding that a Wsconsin statute, requiring in-state
residency for at |east 60 consecutive days for general relief

eligibility, was not a "penalty”. See Jones v. M| waukee County,

485 N.W2d at 26. The Court found that "the 60 day waiting
period at issue here is . . . substantially |ess onerous than the
one year waiting period of Shapiro . . . ", and noted the

exi stence of several exceptions in cases of, inter alia, mnedical

energency, unusual msfortune, and prior Wsconsin residency.
Id.

In the present case, plaintiffs argue that Rhode Island' s
durational residency requirenment "penalizes" the right to travel
because it deprives new residents of the ability to obtain the
basi c necessities of life, based solely on their status as new
residents. Plaintiffs rely on detailed affidavits and testinony

presented at the prelimnary injunction hearing, illustrating
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their current financial predicanents'. They characterize their
various situations as dire, and further cite cases indicating
that a statute need not outrightly deny benefits to constitute a

"penalty". See, e.qg., Menorial Hospital, 415 U S. at 260-62.

Def endant, neanwhil e, doggedly counters that new residents
are not deni ed "basic subsistence”. She contends that "noney for
food and shelter has been provided to the parties at all rel evant
times and without any interruption or reduction, and their
medi cal needs have al so been net, without any regard to the
duration of their residency.” She maintains that the reduced
cash benefit nust be considered together with the various other
benefits provided to new residents w thout restriction.™ 1In her
view, the overall effect is that despite the reduced cash
benefit, new residents are not deprived of basic needs and thus
are not "penalized" for exercising their right to nove to Rhode
| sl and. Notably, she does not contend that 8 40-5.1-8(e) is

sinply a bona fide residency requirenent.

YFor exanple, plaintiff Mnica Wstenfelder subnmits that
her annual cash benefit, at the reduced rate, is $3,768 while her
weekly $75 rent totals $3,900 for one year. Thus, while she
recei ves food stanps, her other expenses (e.qg., utilities,
clothing for herself and her four-year-old son) are sinply too
great to keep up. She states that, if she received the ful
amount, she woul d have an extra $124 per nonth beyond rent to
hel p pay t hese expenses.

“Def endant cites DHS provision to new residents of food
stanps, nedi cal assistance, energency housing assistance, child
care subsidies, job training, and job placenent programs. In
addition, she cites the availability of free "lifeline" tel ephone
service, heating assistance, and the inability of utilities to
term nate service for nonpaynent of bills during the w nter
nont hs.

15



It is clear to this Court that 8§ 40-5.1-8(e) "penalizes" the
exercise of the right to nove to Rhode Island; the statute sends
a clear nessage to such persons that they are unworthy of the

sanme treatnent accorded longtine residents. See, e.qg., Shapiro,

394 U.S. at 627; Roe v. Anderson, 966 F. Supp. at 983-84;

Mtchell, 504 N.W2d at 201-03. Wile not all durational
residency requirenents "penalize" the right to travel, the
instant statute denies plaintiffs benefits needed to ensure their
ability to procure basic necessities of life. [d. The Court
need not delve into the mnutiae of each plaintiff's financial
situation to reach this conclusion; the durational residency
requi renent here applies by definition to those who the
| egi sl ature has determ ned need governnental aid. It denies to
one group of needy persons a significant amount of aid which they
woul d ot herwi se receive, based on nothing nore than their status
as newconers. *?

It is of no nmonment that the statute does not necessarily
| eave new Rhode Island residents worse off than they woul d have
been had they remained in their prior states of residence. See,

e.dg., Roe v. Anderson, 966 F. Supp. at 983-84; Mtchell, 504

N.W2d at 201-02; Brown v. Wng, 649 N.Y.S. 2d at 995. | ndeed,

newconers may well fare better in Rhode Island than in their

prior state. The relevant conparison, however, is between those

“For exanple, plaintiff Mnica Wstenfelder submits in her
affidavit that her nonthly cash benefit is reduced by $135 per
nmonth. This anpbunt appears to be uncontested. Such an anmount is
no doubt significant to sonmeone in a precarious financial
posi tion.
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who have been Rhode Island residents for nore than twel ve nonths,
and those who have not. |d. The latter group is denied
i nportant benefits that the fornmer group receives, based solely
on the length of their residency. Herein lies the "penalty".
Id.

Nor is it dispositive that new residents suffer only a
reduction, rather than an outright denial, of benefits under the

statute. See Menorial Hospital, 415 U. S. at 260-62; Warrick v.

Snider, supra; Brown v. Wng, 649 N Y.S.2d at 995. In Menori al

Hospital, the Supreme Court found that providi ng energency

medi cal care to newconers did not conpensate for depriving them
of non-energency care; while newconers received sone benefits,
they were deprived of other inportant benefits provided to
longtinme residents. 415 U. S. at 260-62. Simlarly, the
unrestricted provision of non-cash benefits to new residents does
not remedy the deprivation of significant amounts of cash

assi stance, again based solely on duration of residency. See

Menori al Hospital, 415 U S. at 260-62; Warrick, supra; Brown v.

Wng, 649 N Y.S. 2d at 995.

Thus, this Court concludes that 8§ 40-5.1-8(e) "penalizes"
the right to travel, and strict scrutiny is proper. See, e.q.,
Shapiro, 394 U. S. at 634. Defendant clains that the statute
furthers "the conpelling state interest of reform ng Rhode
I sland's wel fare system and encouraging recipients to obtain
financi al i ndependence through job training and enpl oynent

opportunities.”
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Encouraging welfare recipients to obtain work and end their
dependence on governnmental aid is indisputably a | audabl e goal .
However, even assum ng, arguendo, that it is a "conpelling"” state
interest, defendant fails to denonstrate how a durationa
residency requirenment for full cash benefits is narrowy tailored

3

toward this goal.' See Shapiro, 394 U S. at 637-38; Warrick

supra, at 21-22; Ml donado, 1997 W. 634368 at *17-18. This Court
cannot fathom how the act of providing full cash assistance to
t hose Rhode Island residents with twelve nonths' tenure, while
denying it to those without, is narrowmy tailored toward
encouragi ng welfare recipients to find work and achi eve sel f-
sufficiency. 1d. Defendant provides no solution to this rather
nmystifying puzzle; she offers no evidence that newconers are
sonehow |l ess likely to seek work than longtinme residents, or are
able to make do with less. ™ 1d.

| ndeed, the Suprene Court has found that durational
residency requirenments for full welfare benefits, enacted in the
name of encouragi ng work, do not even pass the relatively |ax

rati onal basis test. See Shapiro, 394 U S. at 637-38; see al so

Mal donado, 1997 WL 634368 at *17-18; Warrick, supra, at 21-22.

“The question here is not whether the entire Rhode Island
Fam |y | ndependence Assi stance Act encourages welfare recipients
to find work and becone self-sufficient; it is whether the
chal I enged cl assification does so.

“The case of Monica Westenfelder is illustrative. She
noved from Rhode |sland to Massachusetts in April 1997, then back
to Rhode Island in June. It is not clear why she would be any

| ess notivated to seek work in June than she had been in April,
or why she could make do with thirty percent |ess cash assistance
in June than she had received in April.
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The words of the Shapiro Court are particularly apt:

[ The State] suggests that the one-year waiting
period is justified as a neans of encouraging
new residents to join the |abor force
pronptly. But this logic would also require a
simlar waiting period for |long-termresidents
of the State. A state purpose to encourage
enpl oynment provides no rational basis for
i mposi ng a one-year waiting-period restriction
on new residents only.

394 U. S. at 637-38. dearly, then, the statute cannot pass the

much nore rigorous strict scrutiny test. See Hooper, 472 U S. at

618; Zobel, 457 U. S. at 60-61

Def endant al so argues that the State has a conpelling
interest in reformng its welfare system and experinenting with
vari ous ways of doing so. This is indeed a |egitinmate purpose.
In the present context, however, it is unclear what "refornt is
i nvol ved other than discrimnating agai nst new residents; indeed,
"reform' seens to be a nere euphem smfor a variety of purposes
long held to be either constitutionally inpermssible or at |east
not conpel ling.

To that end, plaintiffs argue that the real purpose of the
durational residency requirenent is to deter migration of
i ndigents to Rhode Island and to reduce wel fare expenditures
generally. That the statute is ained at deterring mgration
seens "inherent in a two-tier benefit structure,” which "affects

only the benefits of newresidents . . . ." Geen v. Anderson

811 F. Supp. at 522 n.14." Defendant denies this, and w th good

“Plaintiffs have presented evidence tending to show that
this is the case. For exanple, defendant, in a letter dated
March 26, 1996, discussing "two-tiered" welfare systens, wote:
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reason; deterring mgration of the poor, even those who
specifically nove to Rhode Island in search of higher welfare
benefits, is a constitutionally inpermssible purpose. Mnorial
Hospital, 415 U. S. at 263-64; Shapiro, 394 U.S. at 629-32.
Moreover, while the State has a legitimte interest in
protecting the integrity of its welfare program by reducing
overal |l expenditures, it nmay not do so by placing the burden on

newconers in order to "protect its own". See Hooper, 472 U S. at

623; Menorial Hospital, 415 U S. at 263; Shapiro, 394 U S. at

633; cf. Strong v. Collatos, 593 F.2d at 423. As the Suprene

Court stated:

[t]he State may not favor established
resi dents over new residents based on the view
that the State may take care of "its own," if
such is defi ned by pri or resi dence.
Newconers, by establishing bona fide residence
inthe State, becone the State's "own" and nmay
not be discrimnated against solely on the
basis of . . ." the date of residence.

Hooper, 472 U S. at 623.

[T]he instituting of differential assistance
benefits for recipients noving to Rhode | sl and
from other jurisdictions continues to be of
wi despread interest. W have seen an i ncrease
of in-mgration from other states over the
| ast year, and many new recipients tell us the
decision to nove to Rhode Island was
influenced by welfare reform initiatives in
their hone state. Benefit |levels may well be
a factor in a decision to relocate .
Plaintiffs' Exhibit 3.

In addition, Representative Pires, Chairman of the House
Finance Comm ttee of the Rhode Island CGeneral Assenbly, which
worked on the bill that becanme § 40-5.1-8(e), stated at the
prelimnary injunction hearing that the Conmittee was concerned
that "there woul d be perhaps significance in mgration which
woul d have very significant costs . . . ." Transcript at 122-23.
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Thus, R I. Gen. Laws 8§ 40-5.1-8(e) is not narrowmy tailored
to serve any conpelling state interest, and it cannot survive
strict scrutiny.

Irrespective of the foregoing, Rhode Island' s durational
resi dency requirenent also violates the Equal Protection C ause
because it does not bear a rational relationship to a legitimte

state purpose. See Hooper, 472 U. S. at 623; Zobel, 457 U.S. at

65; Shapiro, 394 U. S. at 637-38; Ml donado, 1997 W. 634368 at
*17-18; Warrick, supra, at 21-22; Roe, 966 F. Supp. at 983

(citing Geen, 811 F. Supp. 516).

The Court need not linger long on this point in light of its
di scussion, supra, of the possible objectives, express and
ot herwi se, of 8 40-5.1-8(e). The Suprene Court's statenent in

Shapi ro, supra, that a durational residency requirenment does not

rationally further the purpose of encouraging welfare recipients
to seek work and achi eve sel f-sufficiency, unm stakably applies
to this case. See 394 U.S. at 637-38. Oher courts have so held
with respect to various durational residency requirenments for

full welfare benefits. See Ml donado, 1997 W. 634368 at *17-18;

Warrick, supra, at 21-22; Roe, 966 F. Supp. at 983 (citing G een,

811 F. Supp. 516). But see Jones v. M| waukee County, 485 N W2d

at 27 ("Wiile it may well be true that the 60 day waiting period
does not classify persons with perfection in that long tine
residents are not encouraged to seek enploynent to the exact sane
degree as newconers, perfection or mathematical nicety is not

requi red by the equal protection clause.")
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Finally, both Hooper and Zobel indicate the inherently
probl emati c nature of statutes which distinguish anong bona fide
residents solely on the basis of length of residence. See
Hooper, 472 U. S. at 622-23; Zobel, 457 U.S. at 65. 1In both
cases, the Suprene Court held that strict scrutiny was not even
necessary based on the conplete failure of the subject statutes

to satisfy rational basis review. See Hooper, 472 U S. at 618;

Zobel , 457 U. S. at 60-61. Cearly, it is difficult to provide a
rational basis for such a statute; "instances in which | ength of
resi dence could provide a legitimte basis for distinguishing one
citizen fromanother are rare." Zobel, 457 U.S. at 70 (Brennan,
J., concurring). This case is not such an instance.

This Court appreciates the conplexities and practi cal
difficulties of welfare reform and recogni zes the judici al
deference to popularly elected | egislatures inherent in rational

basis review See Plyler v. Doe, 457 U S. at 216; Dandridge v.

Wllians, 397 U S. at 485-86. Deference, however, does not equal
abdi cation; where, as here, a classification is patently
unsupported by a legitimte state purpose, the Court is obligated

to say so. See Hooper, 472 U. S. at 622-23; Zobel, 457 U. S. at

65; Shapiro, 394 U.S. at 637-38.

In sum R 1. Gen. Laws 8§ 40-5.1-8(e) is unconstitutional,
violating the Equal Protection C ause regardl ess of how one
chooses to frane the "right-to-travel"” analysis. Plaintiffs,

t hus, have an extrenely high likelihood of success on the
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merits.

B. | rreparabl e Harm

Next, plaintiffs nmust establish that there exists the
potential for irreparable harmto themif the injunction is

deni ed. Ross-Sinobns, 102 F.3d at 15; Kleczek, 768 F. Supp. at

953. Plaintiffs contend that if they are denied an injunction,
t he hardshi ps i nposed upon themby the interimloss of benefits
woul d be incapable of renedy by a later judgnent in their favor
on the merits. 1In addition, plaintiffs note that even if such an
award coul d sonehow remedy the interimloss of benefits, the
El event h Amendnent woul d bar such retroactive nonetary relief.

Def endant responds by pointing to each plaintiff's current

no one involved is

financial condition, and concluding that

YPlaintiffs initially nmade further argunments that need not
be addressed here. First, they contended that, in addition to
"penalizing” the right to travel and violating the Equal
Protection Cl ause, the durational residency requirenent violated
the Privileges and Imunities C ause of Article IV, 8 2, "as
secured by" the Fourteenth Amendnent. There is sonme support for
using Article IV as the basis for deciding questions such as the
present one. See Soto-Lopez, 476 U S. at 920 (O Connor, J.

di ssenting); Zobel, 457 U S. at 73-74 (O Connor, J., concurring
in judgnent). However, this approach has not been adopted by a
Suprene Court nmgjority, and the Court need not apply it here in
light of the foregoing conclusions with respect to the Equal
Protection C ause.

In any event, plaintiffs did not raise this argunent in
t heir post-hearing nenorandum and thus it is waived.

An additional argunment appears to be that the durational
residency requirenment is not authorized by PRAMORA, and is thus
i nperm ssible. The Court need not deci de whether the durational
residency requirenment violates PRAORA, as this argunent al so
appears to be waived. Cearly, however, any attenpt by defendant
to cite PRWORA as justification for the durational residency
requi renent would fail, as "Congress may not authorize the States
to violate the Equal Protection Clause.” Shapiro, 394 U S. at
641.
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hungry, ill, homeless or w thout medical coverage."
At the outset, plaintiffs are correct in their assertion
that they need not denonstrate that they have already suffered

irreparable harm rather, they sinply nust denonstrate that the

potential for such harmexists. Ross-Sinons, 102 F.3d at 15.
That burden is net here. As noted supra, plaintiffs are

i ndi vidual s on the econom c precipice. The particular anmounts
represented by the thirty percent reduction of aid under the
durational residency requirenent, e.qg., $135 to plaintiff Monica
Westenfel der, are crucial to such persons, and the deprivation of
t hese anmounts wor ks i nmedi ate hardshi ps whi ch cannot be renedi ed
by a later judgment in their favor. 1In these circunstances, the
bell cannot |ater be unrung.

Wile the loss of noney is normally not

considered irreparable, this Court nust point

out that in this case those affected are not

the average citizens but rather those who are

inthe grip of poverty. The loss to themof a

certain sum of noney each nonth is much nore

of an injury tothemthan it is to the average

i ndi vi dual .

Nel son v. Likins, 389 F. Supp. 1234, 1237 (D. Mnn. 1974), aff'd

510 F.2d 414 (8th Cr. 1975)(nmem); see also Chu Drua Cha v.
Noot, 696 F.2d 594, 599 (8th G r. 1982)("For people at the
econom ¢ margi n of existence, the loss of $172 a nonth and

per haps sonme nedi cal care cannot be made up by the later entry of

a noney judgnent."); Coalition for Basic Human Needs v. King, 654

F.2d 838, 840-41 (1st Cir. 1981)(where state was late in
processi ng wel fare checks, "irreparability of harm. . . [was]
excruci atingly obvious"” despite availablity of food vouchers and
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enmergency nedi cal care); Boddie v. Wman, 323 F. Supp. 1189, 1193

(N.D.N. Y. 1970), aff'd 434 F.2d 1207 (2d G r. 1970), aff'd 402

U S 991 (1971)(rmem)(in-state geographic differentials for

wel fare benefits created potential for irreparable harm because
wel fare benefits provide "neans to qualified recipients to obtain
essential food, clothing, housing and nedical care."); Brown v.
Guliani, 158 F.R D. 251, 264 (E.D.N. Y. 1994)("[L]oss of even a
smal | portion of welfare benefits can constitute irreparable
injury warranting i ssuance of a prelimnary injunction.").

The irreparability of harmis further heightened by the fact
that, even if the interimloss of benefits could be renedied by a
a later judgnent on the nerits, an order of paynent for benefits
wrongly wi thheld would be precisely the kind of retroactive

nonetary relief barred by the El eventh Anendnent. See Edel man v.

Jordan, 415 U.S. 651 (1974); Chu Drua Cha v. Noot, 696 F.2d at

599; Nelson v. Likins, 389 F. Supp. at 1237. Thus, plaintiffs

coul d not even take confort in the know edge that they woul d
eventual ly receive the amounts wongly withhel d.

Finally, the interimviolation of plaintiffs' constitutional
rights, if an injunction is denied but the durational residency
requirenent is later found unconstitutional, is itself

irreparable harm See Mal donado, 1997 W. 634368 at *18

("Plaintiffs can denonstrate irreparabl e harm based on the sole
fact that they will be deprived of their constitutional right to
the equal protection of law in the absence of an injunction.").

This prong of the prelimnary injunction test thus is net.
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C. Bal ance of Harns
Plaintiffs also satisfy the requirenent that the injunction
woul d not inpose a hardship on the nonnovant outwei ghing that to

the novant in the absence of an injunction. Ross-Sinons, 102

F.3d at 15; Kleczek, 768 F. Supp. at 953.

Def endant asserts that the injunction would inpose a
hardship on her in the formof the extra noney (at |east $60, 000
per nmonth) that the State would have to pay to the famlies
covered by the durational residency requirenent. She submts
that if an injunction issues, but the durational residency
requirenent is |later upheld, the State would not |ikely succeed
in recouping the anounts overpaid.

These hardshi ps are undeni abl e. Defendant nay indeed face
tremendous | ogistical difficulties in recouping overpaynents, and
may well fail to recoup a significant anmount of such
over paynent s.

However, the potential harmto defendant quite sinply does
not rise to the level of the hardship faced by plaintiffs in the

absence of an injunction. Recoupnent is an existing remedy for

"She states that this is so because: (1) automated
recoupnment may be used only as long as famlies remain on
assi stance; (2) DHS cannot automatically reduce future nonthly
benefits by nore than 10% of the famly's standard nonthly
benefit; (3) DHS cannot recoup wthout conplying with the
procedural due process requirenents for advance notice and
hearing under RI. Gen. Laws 8§ 40-5.1-29 and the Rhode Island
Admi ni strative Procedures Act, RI. Gen. Laws 42-35-1, et seq.;
(4) DHS does not have a "readily avail able” right of setoff
agai nst recipients' benefits, famly incone, or famly resources,
but rather nust seek general civil renmedies; and (5) practically
speaking, DHS is unlikely to recover fromfamlies who close
their FIP case and nove to another state.
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def endant; the harm posed by its attendant difficulties, or even
inpossibility, pales in conmparison to the harm discussed at

| ength supra, facing needy persons not only wwongfully forced to
make do with I ess, but outrightly precluded froml ater recovery.

See Ml donado, 1997 W. 634368 at * 19; Nelson v. Likins, 389 F

Supp. at 1237.

In any event, defendant's chance of prevailing on the merits
i s sonewhere between slight and nil. Thus, this discussionis
| argely academ c. An injunction should issue to prevent this
unconstitutional harm from bei ng perpetuated any further.

D. The Public Interest

Finally, an injunction against the enforcenent of § 40-5.1-

8(e) will not adversely affect the public interest. See Ross-

Si nons, 102 F. 3d at 15; Kleczek, 768 F. Supp. at 953. Actually,
an injunction will pronote the public interest here because the
public as a whole has a predomi nant interest in seeing that the
functions of governnent are conducted lawfully for the benefit of
all citizens. Defendant offers only the assertion that the Court
should not interfere with |legislative experinentation regarding
approaches to ending wel fare dependency, and that the public
interest is best served by giving Rhode Island s approach to
endi ng wel fare dependency a chance to worKk.

This is utterly unpersuasive. An injunction in this case
will not prevent such experinentation, nor will it inpede the
| audabl e goals of legitimate welfare reform It will nerely

prevent unconstitutional discrimnation against newconers to

27



Rhode Island. The public interest strongly favors an injunction
barring such discrimnation, and ensuring that the needy receive
the benefits to which, in the absence of § 40-5.1-8(e), the

| egi sl ature has declared thementitled. See Ml donado, 1997 W

634368 at *19.
V. Conclusion

Because plaintiffs have satisfied the requirenents for
i ssuance of a prelimnary injunction, their notion is granted.
Def endant hereby is enjoined fromenforcing RI1. Gen. Laws § 40-
5.1-8(e), pending final resolution of this case on the nerits.
The Court need not rule on plaintiffs' request for provisional
class certification at this tine.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
Mar ch, 1998
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